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certain, no man being able to tell in advance what in fact is, or what any jury
will find to be, a reasonable rdte. If thig were the construction to be placed upon
this act as & whole, it would certainly be obnoxious to complainant’s eriticism,
for no penal law can be sustajned unless its mandates are so clearly expressed
that any ordinary person can determine in advance what he may and what he
may not do under it. In Dwar. 8t. 852, it is laid down * that it is impossible to
dissent from the doctrine of Lord Coke that the acts of parliament ought to be
plainly. arid clearly, and not gunningly and darkly, penned, especially in legal
matters.” Bee, also, U. 8. v. Sharp, Pet. C. C. 122; The Enterprise, 1 Paine, 34;
Bish. 8t."Crimes, § 41; Lieb. Herm, 156. In this the author quotes the law of the
Chinese ‘Penal Code, which reads' as follows: . ¢ Whoever is guilty of improper
conduct, and of such as is contr%ry, to the spirit of the laws, though not a breach
of .any specific part of it, shall be punished at least forty blows; and when the
impropriety is of a serious nature, with eighty'blows.” There is very little differ-
encebetween such a statute-and one which-would make it a criminal offense to
charglg more than areasonable rate. See another illustration in Zx parte Jackson,
45 Ark. 168.” o ‘
Applying that doctrine in this case, and eliminating the idea that the
through. rate is a standard of comparison of the local rate, there is noth-
ing to justify a verdict of guilty against the defendant. = Judgment will
therefore be reversed, and the case remanded for further proceedings,

CyerLonm Sream Sxowrrow Co. e al. v. VULcaN Trox Womks.
* (Cireuit Court of Appeals, Eighth Circuit. October 17, 18929
No. 128

1. CoNTRACTS~MANUFACTURER'S WARRANTY,
' Where & contractor agrees to build an:experimental machine, the first un-
der & new patent, on plans to be approved by the patentee, with warranty
for the workmanshig and materials of his own shop, but expressly excepting
from the warranty the boiler and other parts bought outside, and the work-
ing of the machine as a whole. the relative capacity of the boiler and engines
i;uot a matter of the contractor’s workmanship, nor is he liable for an error
therein.

2. AcrioN oN BOND—VALUATION. :

In Illinois, when an experimental machine, nearly complete, is replevied
from the person under contract to make it, at a valuation of $10,000 by the
replevigor, such valuation ia conclusive upon him in an action on the replevin
bond, in the'absence of evidence that he was misled, and made it in ignorance
of the actual coiidition of the property. 48 Fed. Rep. 652, affirmed.

8. SamME. '

In any event, where the replevisor removed the property to a distant place,
thus making a fair valuation impossible, and sold it and the patent right for
$16,000, the value of the royalty, wholly in the control of the replevisor, hav-

. ing been unknown at the time of replevin, his own valuation is conclusive
upon the replevisor. :

In Error to the Circuit Court of the United States for the District of
Minnesota.” ‘
Action on ‘a réplevin bond by the Vulcan Tron Works against the Cy-
clone Steam Snéwplow Company and C. P. Jones. Judgment for plain-
tiff.  Motion for'a new trial denied. 48 Fed. Rep. 652. Defendants

bring error. Affirmed.
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M. P. Brewer, (F. B. Hurt, John Day Sm@th and Victor I/mley, on: the
brief,) for plaintiffs in error.

F. B. Kellogg, (Keith, Evans, Thompson &' Fairchild and Dawis, Kellogg
& Severance, on the brief,) for deféridant in error.

Before CALDWELL and SanBorN, Circuit Judges, and SHmAs, Dis-
trict Judge.

SHI'RAS_,V District Judge. From the record in this cause it appears
that E. P. Caldwell was the inventor and patentee of a snowplow called
the “Cyclone Steam Snowplow;” that a corporation by the name of the
Cyclone Steam Snowplow Company was organized under the laws of
the state of Minnesota for the purpose of manufacturing and selling
plows under the Caldwell patent; that on the 27th of December, 1888,
a contract in writing was entered into between said snowplow company
and the Vulean Iron Works, of Chicago, a corporation organized under
the laws of the state of Illinois, whereby the latter company agreed to
construct a rotary steam snowplow according to the model and data fur-
nished by the snowplow company, it being further agreed that E. P.
Caldwell, the patentee, was. to represent the snowplow company in the
preparation of plans and drawings and in the construction of the plow,
for which the iron works company was to be paid the cost, with 10
per cent. added thereto. It was also agreed that the boiler, trucks, and
such other parts of the machinery as might be needed fo expedite the
completion of the work, should be bought of other parties, and be fitted
to their places in the plow by the iron works company, it being fur-
ther agreed “that the said Vulcan Iron Works guaranty the workman-
ship and materials made up in their own shops, but do not guaranty
boiler and other parts bought outside, nor the workmg of the machine
as a whole.”

The iron works company proceeded with the construction of the
plow under this contract, and had the same substantially completed on
the 11th day of October, 1889, when the snowplow company brought
an action of replevin in the United States circuit court in and for the
northern district of Illinois against the iron works company, and
thereby obtained possession of the plow, which was taken to Califor-
nia, and was subsequently sold to the Southern Pacific Railroad Com-
pany. Inthe affidavit filed in the replevin suit, and in the declaration
‘therein filed, the value of the plow was stated to be $10,000, and a bond
in the sum of $20,000 was given by the snowplow company, the stat-
utes of Iliinois prov1d1ng that the plaintiff in the replevin action shall
give a bond, with sureties, in a sum double the value of the property
sought to bo taken upon the writ in the case. On January 24, 1890,
the action in replevin being called for trial, the snowplow company dis-
missed the same, and a judgment for the return of the property was en-
tered in favor of the defendant in that action. The plow was not re-
turned, and thereupon the iron works company commenced this action
against the snowplow company and C. P. Jones, one of the sureties on
the replevin bond, the same heing brought in the United States circuit



922 T .., FEDERAL REPORTER, vol. 52.

court for the district of Minnesota., The defendants in this action,
among other things, pleaded that, by the terms of - the written contract
between the snowplow company, and the iron works company, the lat-
ter had guarantied the workmanship. and ‘materials made up in its own
shop, and that sajd workmanship included the proper adjustment, adapta-
tion; and mechanical construction of the machinery designed to propel
and operate the patented device, but that the machinery furnished was
not as, gugrantied, and upon the trial the snowplow company. introduced
evidengg. tanding to show that the, bmlar did not have sufficient capacity
for the. demands put. upon it, for w};uch reason damages were claimed
on behalf of the snowplow company,, . The contention of the plow com-
pany. wag sthat the determmatxon of the relative capacity of the boilers
and engines was left to .the iron works company, and therefore it was
a matter of. workmanshlp, within the terms of the guaranty contained in
the written, contract.. . The trial court held that the guaranty of the
workmanshmp and matenals made up in the shops of the iron works
company! dld not. include the matter of the capacity of the boiler, and
this ruling is the first error presented, in the argument before this court.
It appears from the evidence that the plow in question was the first
one ever: manufactured under the Caldwell patent. The Vulcan Iron
Works Company did not.hold itself out as a manufacturer of snowplows,
and it cannot be held that it had agreed to manufacture a plow reason-
ably fit for the purpose it was intended to be applied to. In fact, the
machine to be manufactured was an experimental plow. It is prov1ded
in the contract that the iron works company shonld prepare general
and detailed drawings from the model and other data furnished by the
snowplow cormpany, the drawings to be approved by the latter com-
pany before the work was entered upon. It thus appears that the
model and other necessary data were to be furnished by the snowplow
company, based upon which the iron works company was to prepare
the necessary drgwings, and submit the same for the approval of the
_snowplow company, In view of these provisions in the contract, the
guaranty therein contained cannot be extended beyond its express terms,
for it was evidently placed, in the contract so as to limit the liability of
.the iron works company. .. It reads as follows: “It is understood that
the said’ Vulcan Iron Works guaranty the workmanship and materials
made up in their own shops, but do not guaranty boiler and other parts
bought outslde, nor the, working of the machine as a whole.” As the
boiler was not made by the iron works company, that company did
not guaranty either the workmanship or materials therein found, and,
if, according to the contention of plaintiff in error, the word « workman-
shlp” is to be construed to cast ‘upon the iron works company the
-duty of furnishing a boiler of capacxty enough to meet the demands
-made upon it in the actual running of the plow, it could be as well
claimed that the duty was cast upon the iron works company of fur-
nishing engines of sufficient power to meet the demands upon them,
and screws and. fans of sufficient relative size, and thus, by mere mfer-
ence, the iron works company would be held bound to furnish a ma-
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chine, all the parts of which were adequate for'the work demanded of

them, of proper relative capamty and properly fitted: together, whereas

it is expressly stafed that the iron works company did not guaranty

the working of the machine as a whole. Inour Judgment the trial court

ruled rightly in holding that the guaranty found in the written contract

did not extend to such matters as the relatlve capacny of the boiler and
. engines,

The next question arising upon the errors assigned, and the one mainly
relied on by plaintiff in error, is based upon the ruling made by the
trial court, to the effect that the' defendarts in that court were bound
by the valuation placed upon the' replevied property in the affidavit,
writ, bond, and declaration filed in the replevin action. On behalf of
plaintiffs in error it is contended that the statutes of Illinois do not re-
quire a plaintiff in replevin to affix a value to the property sought to be
recovered, and that the statements found in the affidavit and declara-
tion in the replevin action, as to the value of the property, are to be
deemed to be merely admissions, which are receivable in evidence, but
do not estop the parties making the same from proving the property to
be of less value than that stated in such affidavit and declaration, and
in support of this contention counsel cite the cases of Wood v. May, 3
Cranch, C. C. 172; West v. Caldwdl, 28 N. J. Law, 739; Peacock v.
Haney, 37 N. J. Law, 181; Gibbs v. Bartlett, 2 Watts & S. 35; Muhling
v. Ganeman, 4 Baxt. 88; Brzggs v. Wiswell, 56 N. H. 319 nght v.
Quirk, 105 Mass. 44,

On part of the defendant in error it is contended that in’this Jlll‘lsdlc-
tion this question is set at rest by the ruling of the supreme court of the
United States in Ice Co. v. Webster, 125 U. 8. 426, 8 Sup. Ct. Rep.
947; it being claimed that the supreme court therein holds that a plain-
tiff in replevin and the sureties on the replevin bond are conclusively
bound by the valuation put upon the property in the writ and bond.
In that case the trial court refused to admit evidence, offered on' behalf
of 'the plaintiff in replevin and the sureties on the bond, tending to show
that the property taken under the writ was less in value than the sum
stated in the writ and bond, and the supreme court affirmed the action
of the trial court. On part of the plamtlﬁ's in error, it is argued that,
owing to the special facts involved in that cause, it cannot be held that
the supreme court intended to declare' broadly that under all circum-
stances a plaintiff in replevin and his sureties are concluded by the
statement of the value of the property found in the writ and bond, and
that, if the recital of value is to be deemed to be anything more than
prima facie evidence, it should not be held to be conclusive in cases
wherein it appears that the valuation was fixed by the plalntlﬁ' in re-
plevin under a miistake of facts, whereby he was misled in estimating
the value of the property sought to be replevied. There is certainly
much 1o be said in support of the proposition that, if the valuation of
property in replevin proceedings has been stated in the writ and bond
under a mistake as to the actual condition of the property, it should
not be held to be conclusive against the- plaintiff in replevin and his
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sureties. . . For illustration, if a person seeks to replevy grain stored in
an elevator, or fruit shipped in cars, and states the value on the basis
of gound grain or fruit, but when taken on the writ it appears that the
grain or fruit has become heated or decayed, so: that the plaintiff in re-
plevin dpes not in fact receive the property in the condition he had a
fair right to expect it to be in, it is difficult to see why it should not be
open to the plaintiff in the replevm suit and his sureties on the bond to
show this fact when sued on the bond. We do not, however, deem it
necessary to determine in this case the.construction to be placed on the
ruling made by the supreme eourt in Ice Co. v. Webster. Ifit be true, as
contended by the defendant in -error, that the supreme court has therein
declared the rule to be that upder all circumstances the statement of value
get forth in.the writ and bond is conclusive against the plaintiff in re-
plevin and his sureties when suit is brought upon the bond, then un-
questionably the ruling in the trial court in this particular was correct.

If, however, the rule is that it is open to the plaintiff in replevin and
his sureties to prove that the statement of value was based upon the
assumption that the proper,ty sought to be replevied was in good and
sound, condition, whereas, in fact, the property when replevied was not
in such condition, and that the pla1nt1ﬂ' in replevin, without fault on
his part, he being in fact ignorant of the actual condition of the prop-
erty, was thus misled in estimating the value. thereof, the ‘evidence in
this case does not show a state of facts justifying. the application of this
rule. The snowplow company, when about to replevy the plow, knew
its condition.at that time,~rknew how it was constructed, the size of the
boiler and engines, and al] other facts necessary to enable the company
to place a value upon the property as it then existed. The evidence
offered on behalf of the plaintiffs in error did not tend to prove that,

when the machine was delivered to the snowplow company under the
writ of replevin, it was in its construction or materials any other or dif-
ferent from what it was understood to be when the estimate of value was
set forth in the affidavit, writ, and declaration, and inferentially in the
bond filed in the replevm proceedings.

Furthermore, in any view.that may be taken of the force to be given
to recitals of value in the writ or bond, as against the plaintiff in replevin
and the sureties on the bond we hold that, under the peculiar facts of
this cause, the ruling of the trial court effectuated . justice Letween the
litigants. It is an admitted fact that the plow was manufactured under
the Caldwell patent, and was protected thereby. .In determining its
value at the time it was replevied, not only was its cost an element to
be considered, but also the price to be paid to the patentee as a royalty
or for a license for the right to use the machine would necessarily enter
into the question of value, and the determination of the amount to be
added to the cost of manufacture to cover this item was necessarily solely
within the control of the snowplow company. Furthermore, when the
plow was taken from the, possession. of the iron works company it was
taken by the snowplow company to California, and used upon the lines
of railway in that state, and after certain changes and repairs had been
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made therein it was sold, with the patent right, to the Southern Pacific
Railway Company for the sum of $16,000. In so doing the snowplow
company deprived the iron works company of all reasonable means of
ascertaining the practical working of the machine, or of estimating its
value from the results of its work, except at great cost of time and
money. As this plow was the only one that, up to that date at least,
had been manufactured under the Caldwell patent, its removal to such a
distance from the city of Chicago deprived the iron works companyof
all fair opportunity of having skilled witnesses examine it as a means of
ascertaining its value. Under such circumstances the snowplow com-
pany has no just cause of complaint, in that the trial court held that
it was bound by the valuation it placed upon the patented machine in
the affidavit, writ, and declaration filed in the replevin suit. The valu-
ation thus fixed was the sum of $10,000, or but a little over one half of
the cost of manufacture, and the recovery of the defendant in error was
limited to the balance due the iron works company for the construction
of the machine, to wit, the sum of $8,527.57. The result of the judg-
ment entered in the trial court is to compel the snowplow company to
pay the balance due the iron works company for the manufacture of
the plow, and c¢ertainly the'snowplow company cannet complain if, hav-
ing taken the plow from the possession of the iron works company, and
sold it for its own benefit, it is now adjudged to pay the balance justly
due under the contract of manufacture. If a plaintiff in réplevin is ever
to be held concluded by the valuation placed by him on replevied prop-
erty, the facts of this case require such effect to be given to the recitals
in the affidavit, writ, declaration, and bond by means of which the
snowplow company, w1thout any just grounds for instituting the pro-
ceedmgs in replevm and without discharging by payment the lien held
by the iron' works company for the balance due it, took the property
from the possession of the latter company, and removed it to such a dis-
tance ag'to practically deprive the defendant in error of all fair oppor-
tunity of proving the value of the patented machine, and instead of re-
turning -the property, when so adjudged in the replevin suit, sold the
same for its own benefit and at its own figures. Under such circums-
stances the snowplow company and its coplaintiff in error, who was the
president of the company, and who made the affidavit in the replevin
proceedings, have certainly no just cause of complaint in that it was
ruled by the trial court that they must be held bound by the valuation
which they had placed upon the property when seeking to obtain pos-
gession thereof by legal proceedings. The Jjudgment of the court below
is therefore affirmed, at cost of plaintiffs i error.





